STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
MARI A GUERRERO
Petitioner,
VS. Case No. 03-3569

DEPARTMENT OF EDUCATI ON,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on January 27, 2004, by video teleconference, with the parties
appearing in Mam, Florida, before Patricia Hart Ml ono, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings, who presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Maria Guerrero, pro se
80 East 18th Street
Mam, Florida 33010

For Respondent: Scott QOdenbach, Esquire
Depart nent of Education
325 West Gaines Street, Suite 1244
Tal | ahassee, Florida 32399-0400

STATEMENT OF THE | SSUE

Whet her the Petitioner failed to follow testing procedures

on the Essay subtest of the General Know edge Test adm nistered



July 26, 2003, as alleged by the Respondent in correspondence
dat ed Septenber 3, 2003.

PRELI M NARY STATEMENT

I n correspondence dated Septenber 3, 2003, the Departnent
of Education ("Departnent”) notified Maria Guerrero that her
response on the Essay subtest portion of the General Know edge
Test adm nistered on July 26, 2003, had been invalidated because
Ms. Cuerrero failed to follow the Departnent's policy on
cheating. M. Guerrero tinely requested an adm nistrative
heari ng, and the Departnent forwarded the natter to the Division
of Admi ni strative Hearings for assignnment of an adm nistrative
| aw j udge.

At the hearing, the Departnent presented the testinony of
Kat hy Fearon and Lourdes Fernandez, and Departnment's Exhibits A
t hrough F were received into evidence. M. Cuerrero testified
in her own behalf, and offered no exhibits. Anna Fernandez,

Ms. Guerrero's daughter, acted as interpreter, with the
Departnment's agreenent.

The one-volune transcript of the proceedings was filed with
the Division of Adm nistrative Hearings on February 10, 2004,
and the parties tinely filed proposed findings of fact and
concl usi ons of |aw, which have been considered in the

preparation of this Recomrended Order.



FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. On June 18, 2003, Ms. Cuerrero conpleted the
Regi stration Application to take the Certification Exam nation
for Florida Educators that was adm ni stered on July 26, 2003.

2. A Registration Bulletin acconpanied the Registration
Application and contained directions for conpleting the
application. On page 24 of the Registration Bulletin,
appl i cants were advised that, in signing Block 19 of the
Regi stration Application, they were agreeing to the conditions
set forth in the Registration Bulletin, including the foll ow ng:

| understand that all of the exam nation
bookl ets, answer sheets, and ot her

exam nation materials are the sole property
of the Florida Departmnment of Education and
that | amnot permitted to take any of the
exam nation materials fromthe exam nation
center or to reproduce the materials in
whol e or part by any nmethod. [If | do
anyt hi ng prohi bited by this paragraph, ny
exam nation performance wll be voi ded.

| understand that during the exam nation

W ll not be permtted to use witten notes,
make witten notes of the content of the
exam nation bookl ets, use scratch paper, or
comuni cate with other exam nees in any way.
| al so understand that the only materials
that may be on ny desk during the

exam nation are the test booklets, answer
sheets, pencils and eraser, and exam nation
aids that are specified on ny adm ssion



ticket, and that I will be permtted to use
the margin of ny test booklet for any
prelimnary work preparatory to answering
speci fic questions. | understand that | am
not permtted to give assistance to or
recei ve assistance from ot her exam nees, |
nmust follow the instructions of the test
adm ni stration personnel, and | nust be the
person whose nane appears on the test

receipt card for this test. If | do
anyt hi ng prohi bited by this paragraph, ny
exam nation wll be voi ded.

3. Approximately two weeks before an exam nation is

adm nistered, it is the Departnent's practice to send the
candi dates for the examnation their adm ssion tickets and a
copy of Certification Exam nations for Florida Educators, which
i ncludes the foll ow ng:

Cheating is any unauthorized activity that

inpairs or alters the circunstances of the

exam nation as a neasure of the know edge or

skills it was designed to assess, including
but not limted to the foll ow ng:

* % *

g. During or after the exam nation

adm ni stration, taking, or attenpting to
take, fromthe exam nation room copies of,
or notes regardi ng, exam nation questions,
pronpts, answers, responses, or exam hation
question stimulus material s.

Ms. QGuerrero received a copy of Certification Exam nations for
Fl ori da Educators, along with her exam nation adm ssions ticket.
4. M. Querrero was admtted to the exam nation center on

July 26, 2003.



5. Two essay topics were included in the essay booklet for
t he exam nation, and the candi dates were to choose one topic on
which to wite. M. Querrero does not understand English very
wel |, and, shortly after the exam nation began, she wote the
two essay topics on the back of the adm ssion ticket so she
woul d better understand them before she chose the topic on which
to wite her essay. M. QGuerrero also wote her "logic rules”
on the front of the admi ssion ticket to nake sure that she
remenbered them M. Guerrero used the adm ssion ticket as
t hough it were a piece of scratch paper.

6. At 8:35 a.m, the exam nation proctor observed
Ms. CGuerrero witing on her exam nation adm ssion ticket and
i mredi ately began wal king to Ms. Querrero's seat to confront
her. As soon as she saw the proctor approaching, M. Guerrero
realized that she should not have witten on any of the
exam nation materials because they belong to the Departnent.

7. Ms. Cuerrero noved to put the adm ssion ticket into her
purse, but the proctor arrived at her seat before she could
conplete the action. M. Guerrero gave the adm ssion ticket to
the proctor, who prepared an irregularity report on the
i nci dent .

8. The proctor allowed Ms. Querrero to continue taking the

exam nati on.



9. The Departnment decided to invalidate the Essay subtest
of Ms. Guerrero's examnation as a result of the proctor's
report of the irregularity.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2003).

11. The Departnent is charged with adm nistering an
exam nation to neasure the mastery of general know edge of
applicants for certification as teachers in Florida. See
§ 1012.56(2), (3), and (8), Fla. Stat. (2003). Florida
Adm ni strative Code Rul e 6A-4.0021 governs the witten
exam nations required for teacher certification, and these
exam nations include subtests in various subjects, one of which
is witing. See Fla. Adnmin. Code R 6A 4.0021(2)(b).

12. Candidates to take the exam nation are required to
submt a conpleted and signed Form CG 20-03, Registration
Application: Certification Exam nations for Florida Educators,
which is incorporated by reference into Florida Adm nistrative
Code Rul e 6A-4.0021(4)(a)1l.a.

13. As set forth in the findings of fact herein,

Ms. CGuerrero, by witing the two essay topics on her exam nation

adm ssion ticket, performed an act expressly prohibited in the



Regi stration Bulletin which acconpani ed the Regi stration
Application by making witten notes of the contents of an

exam nati on booklet. Accordingly, the Departnent appropriately
inval i dated the Essay subtest of the General Know edge Test
adm ni stered July 26, 2003.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Departnent of Education enter a
final order invalidating the Essay subtest of the General
Know edge Test administered to Maria Guerrero on July 26, 2003.
DONE AND ENTERED this 4th day of March, 2004, in

Tal | ahassee, Leon County, Flori da.

/Dm 2/ WMatono

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 4th day of March, 2004.



COPI ES FURNI SHED

Mari a Guerrero
80 East 18th Street
Hi al eah, Florida 33010

Scott Odenbach, Esquire

Depart nent of Education

325 West Gaines Street, Suite 1244
Tal | ahassee, Florida 32399-0400

Ji m Horne, Comm ssi oner

Depart ment of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Depart nent of Education

1244 Turlington Buil di ng

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.



